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The Hadith '""Mortgage contract cannot prevent owner from his collateral ....":
A Study from Hadith and Jurisprudence Perspectives

Yasir Rashid Al-Doussary*
King Saud University
(Received 27/04/2016; accepted for publication 02/06/2016.)

Abstract: This research is concerned with the aspects of Hadith and jurisprudence related to the Hadith "Mortgage contract cannot
prevent owner from his collateral. Owner can continue to benefit from it, and should pay for the collateral's upkeep." It represents a much
needed independent study on those aspects; there is much disagreement among the ulama regarding that Hadith's validity and significance;
the Hadith is considered a general reference used by jurists. The research defines the Arabic terms "rahn" (mortgage contract or a collateral)
and "yaghlaq" (to prevent or block), shows the Hadith's importance for jurisprudence issues related to mortgaging, and deals with related
secondary problems. The research attempts to answer the following questions: Is the Hadith under investigation valid in terms of word
content? How can disagreement on the validity of the Hadith or of some of its words affect related scholarly jurisprudential issues? The
research aims to establish the rank of the Hadith in question, to explain the arguments for and against using the Hadith, and to show that
ulama disagreements with respect to the Hadith are genuine and justifiable. The research follows an inductive and analytical approach. The
research makes the following conclusions: the mortgage Hadith belongs to the mursal category; a mursal Hadith is a basic reference in
matters of mortgaging; invalid conditions do not affect the validity of the mortgage act; and the owner can continue to benefit from his
collateral and is responsible for its upkeep. The research recommends the following: adequate attention be paid to the study of pivotal
Hadiths related to mortgaging; it is important to gather the Hadiths used in supporting arguments on practical rulings; it is important to
examine the points of disagreement among the ulama with regard to the evidences used in arguing for something, such as using Hadiths of
the mursal type; and taking into consideration the works of both the jurists and the Hadith specialists in related theory and practice.

Keywords: rahn (mortgage contract / a collateral) — rahin (pledger /owner) - murtahin (pledgee / trustee) — marhuun (what is pledged
as a collateral) - jurists — Hadith specialist — mursal Hadith.
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